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Statement of the Case.
Mr Henry C. Ide for defendant 1n error.

Fuoirer, C.J The mandate m this éause will issue forth-
with, and if the plantiffs 1n error seasonably take and prose-
cute an appeal from that rendered by the Circuit Court, leave
will be granted them to file as part of the return on said ap-
peal the transeript of the record 1n this cause.

UNION PACIFIC RAILWAY COMPANY w.
BOTSFORD.

EEROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF INDIANA.

No. 1375. Submitted Jaauary 6, 1891. — Decided May 25, 1891.

A court of the United States cannot order a plaimntiff, in an action for an
mjury to the person, to submit to a surgical examination m advance of
the trial.

TaE original action was by Clara L. Botsford agamnst the
Umnion Pacific Railway Company, for negligence i the con-
struction and care of an upper berth 1n a sleeping car m which
she was a passenger, by reason of which the berth fell upon
her head, brmsing and wounding her, rupturing the mem-
branes of the brain and spinal cord, and causing a concussion
of the same, resulting 1n great suffering and pam to her mn
body and mind, and 1n permanent and increasing injuries.
Answer, a general demal.

Three days before the trial (as appeared by the defendant’s
bill of exceptions) “the defendant moved the court for an
order against the plaintiff, requiring her to submit to a surg:-
cal examination, 1n the presence of her own surgeon and at-
torneys, if she desired their presence, it being proposed by
the defendant that such examination should be made m man-
ner not to expose the person of the plamtiff in any indelicate
manner, the defendant at the time mmforming the court that
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such examination was necessary to enable a correct diagnosis
of the case, and that without such examination the defendant
would be without any witnesses as to her condition. The
court overruled said motion, and refused to make said order,
upon the sole ground that tins court had no legal right or
power to make and enforce such order.”

To this ruling and action of the court the defendant duly
excepted, and after a tmal, at which the plantiff and other
witnesses testified 1n her behalf, and which resulted mn a ver-
dict and judgment for her in the sum of $10,000, sued out this
writ of error.

Mr John F Dillon and Mr Harry Hubbard for plantiff
n error.

Mr Addison C. Harres for defendant in error.

Mz. JusticE Gray,-after stating the case as above, delivered
the opiion of the court.

The single question presented by this record 1s whether, m a
ciwvil action for an 1njury to the person, the court, on applica-
tion of the defendant, and mm advance of the trial, may order
the plaintiff, without his or her consent, to submit to a sur-
gical exammation as to the extent of the injury sued for.
‘We concur with the Circuit Court 1 holding that it had no
legal right or power to make and enforce such an order.

No night 1s held more sacred, or 1s more carefully guarded,
by the common law, than the right of every individual to the
possession and control of his own person, free from all re-
stramt or interference of others, unless by clear and unques-
tionable authority of law As well said by Judge Cooley;
“The right to one’s person may be said to be a right of com-
plete immunity to be let alone.” Cooley on Torts, 29.

For instance, not only wearing apparel, but a watch or a
jewel, worn on the person, s, for the time being, privileged
from bemng taken under distress for rent, or attachment on
mesne process, or execution for debt, or writ of replevin. 3
Bl Com. 8, Sunbolf v. Alford, 3 M. & W 248, 253%, 254%,
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Mack v Parks, 8 Gray, 517, Maxham v. Day, 16 Gray,
213.

The inviolability of the person i1s as much invaded by a
compulsory stripping and exposure as by a blow To compel
any one, and especially a woman, to lay bare the body, or to
submit it to the touch of a stranger, without lawful authority,
1s an mdignity, an assault and a trespass, and no order or
process, commanding such an exposure or submission, was
ever known to the common law-1n the admimistration of jus-
tice between individuals, except 1 a very small number of
cases, based upon special reasons, and upon ancient practice,
coming down from ruder ages, now mostly obsolete 1n Eng-
land, and never, so far as we are aware, mntroduced 1nto this
country

In former times, the English courts of common law might,
if they saw fit, try by inspection or examination, without the
aid of a jury, the question of the infancy, or of the1dentity of
a party, or, on an appeal of maihem, the issue of maihem or
no maihem, and, in an action of trespass for maihem, or for an
atrocious battery, might, after a verdict for the plamtiff, and
on his' motion, and upon their own inspection of the wound,
super visum vulneres, mcrease the damages at their discretion.
In each of those exceptional cases, as Blackstone tells us, “it
1s not thought necessary to summon a jury to decide it,” be-
cause “the fact, from its nature, must be evident to the court,
either from ocular demonstration or other irrefragable proof,”
and, therefore, “the law departs from its usual resort, the ver-
dict of twelve men, and relies on the judgment of the court
alone.” The inspection was not had fon the purpose of sub-
mitting the'result to the jury, but the question was thought
too easy. of decision to need submission to a jury at all. 3 Bl
Com. 331-333.

The authority of -courts of divoree, mn determining a question
of mmpotence as affecting the validity of a marriage, to order
an mspection by surgeons of the person of either party, rests
upon the mterest which the public, as well as the parties, have
m the question of upholding or dissolving the marrage state,
and upon the necessity of such evidence to enable the court to
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exercise its jurisdiction, and is derived from the civil and
canon law, as admmstered in spiritual and ecclesiastical
courts, not proceeding in any respect according to the course
of the common law Briugs v Morgan, 2 Hagg. Con. 324,
S. C. 8 Phillimore, 825, Devanbagh v Devanbagh, 5 Paige,
554, Le Barron v Le¢ Barron, 35 Vermont, 365.

The writ de ventre wnspciendo, to ascertain whether a
woman convicted of a capital crime was quick with child,
was allowed by the common law, i order to guard against
the taling of the life of an unborn child for the crime of
the mother.

The only purpose, we believe, for which the like writ was
allowed by the common law, 1n a matter of civil night, was to
protect the rghtful succession to the property of a deceased
person agamnst fraudulent claims of bastards, when a widow
was suspected to feign herself with child n order to produce
a supposititious heir to the estate, in which case the heir or
devisee might have this writ to examine whether she was with
child or not, and, if she was, to keep her under proper restraint
till delivered. 1 Bl Com. 456, Bac. Ab. Bastard, A. In
cases of that class, the writ has been 1ssued ir England m
quite recent times. In re Blakemore, 14 Law Journal (N. S.)
Ch. 336. But the learning and research of the counsel for
the plaintiff in error have failed to produce an instance of its
ever having been considercd, 1n any part of the United States,
as suited to the habits and condition of the people.

So far as the books within our reach show, no order to m-
spect the body of a party mn a personal action appears to have
been made, or even moved for, 1n any of the English coukts
of common law, at any period of their history

The most analogous cases 1n England, that have come under
our notice, are two m the Common Bench, m each of which
an order for the inspection of a building was asked for i an
action for work and labor done thereon, and was refused for
want of power m the court to make or enforce it.

In one of them, decided 1n 1838, counsel moved for an order
that the plamtiff and his witnesses have a view of the building
and an imspection of the work done thereon, and stated that
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the object of the motion was to prevent great expense, to
obviate the necessity of calling a host of surveyors, and to
avoid bemng considered trespassers. Thereupon one of the
judges said “Then you are asking the court to make an
order for you to commit a frespass,” and Chief Justice
Tindal said. “Suppose the defendants keep the door shut,
you will come to us to grant an attachment, could we. grant
it mn such a case? You had better see if you can find any
authority to support you, and mention it to the court again.”
On a subsequent day, the counsel stated that he had not been
able to find any case in pomnt, and therefore took nothing by
his motion. Newham v Tate,1 Arnold, 244, §S. C. 6 Scott, 574.

In the other case, 1n 1840, the court discharged a similar
order, saying “The order, if valid, might, upon disobedience
to it, be enforced by attachment. Then, it 1s evidently one
which a judge has no power to make. If the party should
refuse so reasonable a thing as an mspection, it may be a mat-
ter of argument before the jury, but the court has no power
to enforce it.” Zurquand v Strand Unwon, 8 Dowling, 201,
S C. 4 Junist, 74.

In the English Common Law Procedure Act of 1854, en-
larging the powers which the courts had before, and authoriz-
g them, on the application of either party, to make an
order “for the inspection by the jury, or by himself, or by his
witnesses, of any real or personal property, the mspection of
which may be material to the proper determination of the
question 1n dispute,” the omission to mention inspection of the
person 1s significant evidence that no such inspection, without
consent, was allowed by the law of England. Taylor on Ev
(6th ed.) §§ 502-504.

Even orders for the inspection of documents could not be
made by a court of common law, until expressly authorized
by statute, except when the document was counted or pleaded
on, or might be considered as held m trust for the moving
party Taylor on Ev §§ 1588-1595, 1 Greenleaf on Ev.
§ 559.

In the case at bar, it was argued that the plamtiff 1 an
action for personal injury may be permitted by the court, as



UNION PACIFIC RAILWAY CO. ». BOTSFORD. 255
Opinion of the Court.

m Mulkado v Brooklyn Railroad, 30 N. Y 870, to exhibit
his wounds to the jury in order to show their nature or extent,
and to enable a surgeon to testify on that subject, and there-
fore may be required by the court to do the same thing, for
the same purpose, upon the motion of the defendant. But
the answer to this 1s, that any one may expose s body, if he
chooses, with a due regard to decency, and with the permis-
sion of the court, but that he cannot be compelled to do so,
In a civil action, without his consent. If he unreasonably
refuses to show his mjuries, when asked to do so, that fact
may be considered by the jury, as bearing on his good faith,
as 1 any other case of a party declining to produce the best
evidence 1n his power. Cliftonv Unated States, 4 How 242,
Bryant v Stilwell, 24& Penn. St. 814, Turquond v Strand
Unaon, above cited.

In this country, the earliest mstance of an order for the -
spection of the body of the plamtiff in an action for a personal
mjury appears to have been 1n 1868 by a judge of the Superior
Court of the city of New York in Walsk v Sayre, 52 How
Pract. 334, since overruled by decisions 1n general term 1n the
same State. Roberts v. Ogdensburgh & Loke Champlawn Bail-
road, 29 Hun, 154, Newman v Thrd Avenue Railroad, 18
Jones & Spencer, 412, MeSwyny v Broadway Railroad, 27
N.Y State Reporter, 363. And the power to make such an
order was peremptorily demed 1n 1873 by the Supreme Court
of Missour:, and n 1882 by the Supreme Court of Illinois.
LZoyd v Hannibal & St. Joseph Railroad, 53 Missours, 509,
Parker v Enslow, 102 Illinoss, 272.

‘Within the last fifteen years, indeed, as appears. by the cases
cited i the brief of the plamntiff in error! a practice to grant

1 Schroeder v. Chicago &c. Railway, 47 Yowa, 375; Miamr & Turnpike
Co. v. Baily, 37 Ohio St. 104, dichson, Topeka & Santa Fé Ratlroad v. Thul,
29 Kansas, 466; White v. Milwaukee Railway, 61 Wisconsin, 536 ; Hatfleld v.
St. Paul & Duluth Railroad, 33 Minnesota, 130; Stuart v. Havens, 17 Ne-
braska, 211, Owens v. Kansas City &c. Railroad, 95 Missour:, 169; Sibley v.
Smith, 46 Arkansas, 275, Missourr Pacific Railroad v. Joknson, 72 Texas, 95+
Richmond & Danville Railroad v. Childress, 82 Georgia, 719; Alabame &e.
Railroad v. Hill, 90 Alabama, 71.
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such orders has prevailed 1n the courts of several of the West-
ern and Southern States, following the lead of the Supreme
Court of Iowa in a case decided m 1877. The consideration
due to the decisions of those courts has induced us fully to
examine, as we have done above, the precedents and analogies
on which they rely Upon mature advisement, we retamn our
origmal opinion that such an order has no warrant of law

In the State of Indiana, the question appears not to be set-
tled. The opmons of its lghest court are conflicting and
indecisive. Hern v Bridwell, 119 Indiana, 226, 229, Hess v
Lowrey, 122 Indiana, 225, 233, Terre Haute & Indianapolis
Railroad v Brunker, 26 Northeastern Reporter, 178. And
the only statute, which could be supposed to bear upon the
question, simply authorizes the court to order a view of real or
personal property which 1s the subject of litigation, or of the
place 1n which any material fact ocourred. Indiana Rev Stat.
1881, c. 2, § 538.

But this 1s not a question which 1s governed by the law or
practice of the State :n which the tmal 1s had. It depends
upon the power of the national courts under the Constitution
and laws of the United States.

The Constitution, 1n the Seventh Amendment, declares that
m all suits at common law, where the value 1n controversy
shall exceed twenty dollars, trial by jury shall be preserved.
Congress nas enacted that “ the mode of proof in the trial of
actions at common law shall be by oral testimony and exami-
nation of witnesses 1 open court, except as heremafter pro-
vided,” and has then made special provisions for taking
depositions. Rev Stat. §§ 861, 863 & seg. The only power
of discovery or inspection, conferred by Congress, 1s to “require
the parties to produce books or writings in their possession or
power, which contain evidence pertinent to the issue, 1 cases
and under circumstances where they might be compelled to
produce the same by the ordinary rules of proceeding in chan-
cery,” and to nonsuit or default a party failing to comply with
such an order. Rev Stat. § 724. And the prowision of § 914,
by which the practice, pleadings and forms and modes of pro-
ceeding 1 the courts of each State are to be followed in
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actions at law 1n the courts of the United States held within
the same State, neither restricts nor enlarges the power of
these courts to order the examnation of parties out of court.
Nudd v. Burrows, 91 U. S. 426, 442 | Indianapolis & St. Louss
Railroad v. Horst, 93 U. S. 291, 300, Bz parte Fisk, 113 U. 8.
718, Chateaugay Iron Co., petitioner, 128 U. S. 544, 554.

In Ex parte Fisk, Just cited, the question was whether a stat-
ute of New York, permitting a party to an action at law to be
examined by his adversary as a witness in advance of the trial,
was applicable after an action begun 1n a court of the State
had been removed nto the Circuit Court of the United States.
It was argued that the object of § 861 of the Revised Statutes
of the United States was to provide a mode of proof on the
trial, and not to affect this proceeding m the nature of dis-
covery, conducted 1n accordance with the practice prevailing
m New York. 113 U 8. 717. But this court, speaking by
Mr. Justice Miller, held that this was a matfer of evidence,
and governed by that section, saying “Its purpose 1s clear to
provide a mode of proof in trials at law, to the exclusion of all
other modes of proof.” It 1s not according to common usage
to call a party 1n advance of the-trial at law, and subject him
to all the skill of opposing counsel, to extract something which
he mav use or not as it suits his purpose.” “Every action at
law m a court of the Umied States must be governed by the
rule or by the exceptions wluch the statute provides. There
15 no place for exceptions made by state statutes. " The court
1s not at liberty to adopt them, or to require a party to con-
form to them. It has no power to subject a party to such an
examination as this.” 118 U. S. 724..

So we say here. The order moved for, subjecting the plain-
tiff’s person to examination by a surgeon, without her consent
and in advance of the trial, was not according to the common
law, to common usage, or to the statutes of the United States.
The Circuit Court, to adopt the words of Mr. Justice Miller,
“Has no power to subject a party to such an examination as
this.”

Judgment affirmed.

VOL. ¢xXrL1—17
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Mz. Jusrice BrEwER, with whom concurred Mg. JusricE
Brown, dissenting.

Mr. Justice Brown and myself dissent from the foregomng
opmnon. The silence of common law authorities upon the
question 1n cases of this kind proves little or nothing. The
number of actfons to recover damages, in early days, was,
compared with later times, limited, and very few of those
difficult questions as to the nature and extent of the mjuries,
which now form an important part of such litigations, were
then presented to the courts. If an examimation was asked,
doubtless it was conceded without objection, as one of those
matters the right to which was beyend dispute. Certanly
the power of the courts and of the common law courts to com-
pel a personal examination was, 1n many.cases, often exercised,
and unchallenged. Indeed, wherever the interests of justicg
seem to require such an examination, 1t was ordered. The
mstances of this are familiar; and n those instances the pro-
ceedings were, as a rule, adverse to the party whose examina-
tion was ordered. It would be strange that, if the power
to order such an examination was conceded 1n proceedings
adverse to the party ordered to submit thereto, it should be
denied where the suit 1s by the party whose examination 1s
sought. In this country the decisions of the highest courts of
the various States are conflicting. This 1s the ﬁrst time it has
been presented to this court, and it 1s, therefore, an open ques-
tion. There is here no inquiry as to the extent to which such
an examination may be required, or the conditions under
which it may be held, or the proper provisions against oppres-
sion or rudeness, nor any mmqury as to what the court may
do for the purpose of enforcing its order. As the question 1s
presented, it 15 only whether the court can make such an
order.

The 'end of litigation 1s justice. Knowledge of the truth 1s
essential thereto. It 1s conceded, and 1% 1s a matter of fre-
quent occurrence, that m the trial of suits of this nature the
plamntiff may make in the court-room, in the presence of
the jury, any not mdecent exposure of his person to show the
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extent of hus injuries, and it 1s conceded, and also a matter of
frequent occurrence, that 1 ‘private he may call his personal
friends and his own physicians into a room, and there permit
them a full examimation of his person, in order that they may
testify as to what they see and find. In other words, he may
thus disclose the actual facts to the jury if his interest require,
but by this decision, if his interests are agamst such a dis-
closure, it cannot be compelled. It seems strange that a plain-
tiff may, 1n the presence of a jury, be permitted to roll up his
sleeve and disclose on his arm a wound of which he testifies,
but when he testifies as to the existence of such a wound, the
court, though persuaded that he 1s perjuring himself, cannot
require him to roll up his sleeve, and thus make manifest the
truth, nor require him 1 the like interest of truth, to step
mto an adjoining room, and lay bare ns arm to the inspection
of surgeons. It 1s said that there 1s a sanctity of the person
which may not be outraged. We believe that truth and jus-
tice are more sacred than any personal consideration, and if
m other cases 1 the mterests of justice, or from considerations
of mercy, the courts may, as thev often do, require such per-
sonal examination, why should they not exercise the same
power m cases like this, to prevent wrong and injustice ?

It 1s not necessary, nor 1s it claimed, that the court has
-power to fine and imprison for disobedience of such an.order.
Disobedience to it 1s not a matter of contempt. It is an order
like those requiring security for costs. The court never fines
or imprisons for disobedience thereof. It simply dismisses the
case, or stays the trial until the security 1s given. So it seems.
to us that justice requires, and that the court has the power to
order, that a party who voluntarily comes into court alleging
personal 1njuries, and demanding damages therefor, should
permit disinterested witnesses to see the nature and extent of
those.mnjuries 1 order that the jury may be informed thereof
by other than the plamtiff and his friends; and that com-
pliance with such an order may be enforced by staying the
trial, or dismissing the case.

For these reasons we dissent.



